THE COMMON RIGHT OF TRAVEL SECURED 


In Wooley v. Campbell, 8 Vroom 164, the Supreme Court affirmed the absolute 
right of the state to dispose of its lands under water as against the common 
right of fishery in waters covering the land. And if the right of common fishery in 
all the people, universally exercised from time immemorial, may be taken away 
by a grant by the state, upon what just principle can the private right of one 
man or a few men, exercised for a shorter period of time, be upheld against the 
grant of the state? 


If a usage of one man or a few men to the roads and their automobiles to travel 
in a particular place on a public road is to give him or them a vested right, ought 
not the same rule to give the whole people in common a vested right to do the 
same or a similar thing? Just such a right was granted in 16 C.J.S., Constitutional 
Law, Sect.202, p.987, American Jurisprudence, Constitutional-Law, section 329, 
page 1135, American Jurisprudence 2nd 1964 vol. 16 § 359 Elements. This right 
to travel is laid bare in these words; 


American Jurisprudence, Constitutional-Law, section 329, page 1135 


“The right of a citizen to travel upon the public highways and to transport his 
property thereon, by horse-drawn carriage, wagon, or automobile, is not a mere 
privilege which may be permitted or prohibited at will, but a common right 
which he has under his right to life, liberty and the pursuit of happiness. Under 
this constitutional guaranty one may, therefore, under normal conditions, travel 
at his inclination along the public highways or in public places, and while 
conducting himself in an orderly and decent manner, neither interfering with nor 
disturbing another s rights, he will be protected, not only in his person, but in his 
safe conduct.” Thompson v.Smith, 154 SE 579, 11 (Also) This concept is further 
amplified by the definition of personal liberty 


"16 C.J.S., Constitutional Law, Sect.202, p.987 


personal liberty: "Personal liberty largely consists of the Right of locomotion -- to 
go where and when one pleases -- only so far restrained as the Rights of others 
may make it necessary for the welfare of all other citizens. The Right of the 
Citizen to travel upon the public highways and to transport his property thereon, 
by horse drawn carriage, wagon, or automobile, is not a mere privilege which 
may be permitted or prohibited at will, but the common Right which he has 
under his Right to life, liberty, and the pursuit of happiness. Under this 
Constitutional guarantee one may, therefore, under normal conditions, travel at 
his inclination along the public highways or in public places, and while 
conducting himself in an orderly and decent manner, neither interfering with nor 
disturbing another's Rights, he will be protected, not only in his person, but in 
his safe conduct. And in American jurisprudence Elements we find the same 
conclusion of law. 


American Jurisprudence 2nd 1964 vol. 16 § 359 Elements 


Personal liberty largely consists of the right of locomotion - to go where and 
when one pleases - only so far restrained as the rights of others may make it 
necessary ...for the welfare of all other citizens. Under this constitutional 


guaranty one may, therefore, under normal conditions, travel at his inclination 
along the public highways or in public places, and while conducting himself in an 
orderly and decent manner, neither interfering with nor disturbing another’s 
rights, he will be protected, not only in his person, but in his safe conduct. Pg. 
686 


So, ““The right of a citizen to travel upon the public highways and to transport 
his property thereon, by horse-drawn carriage, wagon, or automobile, is nota 
mere privilege.” 


“Those who have the right to do something cannot be licensed for what they 
already have right to do, as such license would be meaningless." - City of 
Chicago v Collins 51 NE 907, 910 


"A licenseis essentially a grant of special privilege to one or more persons, not 
enjoyed by citizens generally, or, at least, not enjoyed by a class of citizens to 
which the licensee belongs. A common rightis not the creature of a licenselaw." 
[5 Words and Phrases, p. 4137; Statev. Frame, 39 Ohio St. 399, 413.] 


"The object of a licenseis to confer a rightwhich does not exist without a license. 
A license is a privilege granted by the State, usually on payment of a valuable 
consideration. To constitute a privilege the grant must confer authority to do 
something which without the grant would be illegal; for if what is to be done 
under the licenseis open to everyone without it, the grant would be merely idle 
and nugatory, conferring no privilege whatever." [Cooley on Taxation (3 Ed.), 
1037.] 


The United States Supreme Court in Wash. State Dep't of Licensing v. Cougar 
Den, Inc., 139 S. Ct. 1000 Supreme Court of the United States October 30, 2018, 
Argued; March 19, (2019) Decided. Recognized a reservation of certain rights in 
treaty. Arts. IIl-V, 12 Stat. 952-953. Those reserved rights include “the right, in 
common with citizens of the United States, to travel upon all public highways,” 
“the right of taking fish at all usual and accustomed places, in common with 
citizens of the Territory,” and other rights, such as the right to hunt, to gather 
roots and berries, and to pasture cattle on open and unclaimed land. Art. Ill, id., 
at 953. 


To summarize, the holding rests upon three propositions: First, a statelaw that 
burdens a treaty-protected rightis pre-empted by the treaty. The plurality simply 
assumes that the rightto travel with goods is an additional, substantive 
rightwhen it reasons that the fuel tax is preempted because it taxes an “integral 
feature” of travel with goods. Ante, at 203 L. Ed. 2d, at 315. The concurrence 
makes the same assumption when it compares the fuel tax to a tax on 
““gossession’ of fish” Ante, at 203 L. Ed. 2d, at 321. That tax would be 
preempted because “taking possession of fish” is just another way of describing 
the act of fishing. 


But possession of a tanker full of fuel is not an integral feature of travel, which is 
the relevant activity protected by the treaty. We understand both the plurality 
opinion and the concurrence to approve of a health and safety exception. 


So, now we have the United States Constitution and Constitutional laws which 
list the same right of travel which would pre-empt the State (s) right to require 
license of the people to travel by private not for hire automobile. 


When, then, it is said, that such a grant of theState (s) right to require license is 
in derogation of the rights and interests of the people, we must understand that 
reference is had to the rights and interests common to the whole people, as 
such, (such as the right of Travel,) or belonging to them as a political body; the 
answer is clear. It must be “Whether it promotes or injures the particular 
interest” of an individual citizen, constitutes no ground for judicial or legislative 
interference, beyond what his own rights justify. 


Here the State (s) right to require license is arbitrarily used to derogate the right 
of the people to Travel by automobile. Despite the fact, an automobile is not an 
inherently dangerous article. ( Slater v. Thresher Co., 97 Minn. 

305; Danforth v. Fisher, 75 N. H. 111; Cunningham v. Castle, 127 App. Div. 

580; Vincent v. Seymour, 131 App. Div. 200; Lewis v.Snorous, 59 S. E. Rep. [Ga.] 
338; Huddy on Automobile, 15; Steffen v. McNaughton, 142 Wis. 

409; Jones v. Hope, 47 Wash. 633; Johnson v. Cadillac, 194 Fed. Rep. 497; 221 
Fed. Rep. 801.) ( Salisbury v. Howe, 87 N. Y. 132; Landeman v. Russell, 91 N. E. 
Rep. 822; Pa. Steel Co. v. Elmore & H. Co., 175 Fed. Rep. 

176; Wellington v. Downer, 104 Mass. 64; Devlin v. Smith, 89 N. Y. 470; Savings 
Bank v. Ward, 100 U.S. 195; Waters-Pierce Oil Co. v. Deselms, 212 U.S. 179; R. 
& D. Railroad v. Elliott, 149 U.S. 272; Penn. Ry. Co. v. Hummell, 167 Fed. Rep. 
89.) 


We do not claim that the State can’t stop one from traveling in an automobile 
drunk, or from running a red light as those things endanger the public; of course 
its only prudent that one obey a stop sign. But to claim that one must seek 
permission from the state through licensing, to exercise the right of the people 
to Travel by automobile; is to say no such right exist. 


